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Passed by Shri. Uma Shanker, Commissioner (Appeals)

1 . Arising out of Order-in-Original No. CGST-Vl/ref-65/Vipul/18-19 f&=ife: 02.07.2018 issued by |
Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

o srfiersat 1 9 vd gar Name & Address of the Appellant / Respondent
Vipul waterproofers pvt Itd
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WRT ORBR BT G e -
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

- Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid : _
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on.goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

() UI%WWTWWMW%W(WWW@)%WWW@I

Ve, e

\\




(2)

YTH B

R (s)

{d)

2

"'mﬂa%zngvfmw;mmﬁﬁuﬁﬁmaq?mma%ﬁrﬁﬂfwﬁwaﬁwav—aﬁque?crraﬂ
Mie @ Wil O G @ R Rl g A e A P g1 _

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

fo any country or territory outside India.
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* In case of goods ex;ﬁoﬂed outside India export to Nepal or Bhutan, without payment of

cduty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
2ule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

" two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

(2)

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account.
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The revision application shall be aooompaniedb‘by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. : ' ‘
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
sauRiRag uRese 2 (1) & 9 T AR 3rATdr DI ardrer, ardielt @ HmTer f WHT Yo, B
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Fospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. - P
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in. form EA-3 as
prescribed - under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

* accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

- the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the

Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment

' aulhority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item

0/
s

of the court fee Act, 1975 as amended.

ot aive iR el @ PRIEeT R arey Prat e oi off s e far o & i I e,
el weurEe gew Ul AR JAdtelid SrafeRer (craffafty) o, 1982 ¥ AR &1 ’

Altention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

<r e, DR SRS Peds T AR el = (Re), @ Ry ol & wrel
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A0 E BYU ) I(Section 35 FF of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Pepalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-

_ deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
Rt @ ar AT fRe T e &
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;(:)'f“‘!:f’{g;;t;l’u1;‘3'/, demanded where duty or duty and penalty are in dispute,
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ORDER IN APPEAL

M/s. Vipul Waterproofers Pvt. Ltd., Opp. Dev Residency, Azad
Society Road, Ambawadi, Ahmedabad (hereinafter referred to as 'the
appellants’) has filed the present appeal against Order-in-Original number
CGST-VI/REF-65/Vipul/18-19 dated 02.07.2018 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, CGST, Division-V1I,

Ahmedabad-Sout_h.

2, The facts of the case, in brief, are that the appellants are engaged in |

the business of providing taxable services covered under the definition of
“Erection, Commissioning and Installation Services, Construction Services
other than Residential Complex including Commercial/Industrial Buildings or
Structures, GTA, Construction of Residentlal Complex Services and Works
Contract Service”, for which they were holding Service Tax Registration
number AAACV4998HSTO00L. The appellants had filed a refund application,
amounting to <42,545/-, before the adjudicating authority.

3. The adjudicating authority rejected the entire claim of <42,545/- vide
the impugned order. However, in the process of rejecting the claim, the
adjudicating authority neither issued a showcause notice nor awarded the

-

appellants the opportunity of personal hearing.

4. Being aggrleved with the impugned order the appellants have preferred
the present appeal. The appellants have submitted that the impugned order
has been passed in gross violation of the principles of natural justice as their
claim has been rejected without allowing them the chance to defend
themselves in writing as well as in person. The appellants further claimed

that their refund has been rejected on vague grounds.

5. Personal hearing in the matter was granted and held on 25.10.2018.
Shri Pravin Dhandharia, Chartered Accounant, appeared before me and
reiterated the contents of appeal memo. He further stated that 5 bills were
cancelled and debit notes were issued during GST regime. He further
reiterated that neither any show eause notice was issued to them nor they

got the opportunity to represent their case in person.

6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. The very first thing that struck
my attentlon in the lmpugned order is that the appellants were denled their

appellants ‘and- neither were they called by the adjudicating authorlty ©
personal hearlng. This is a perfect case of denial of justice by
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departmental authority., The refund claim was rejected on several grounds
viz. non submission of bank statement, copy’ ohf agreement etc. There were
also some observations on the part of the adjudicating authority which were
concluded by the adjudicating authority purely based on probability. The non
available documents could have been asked from the appellants. The query
regarding cancellation of agreement and period of serviée could also been
solved had the adjudicating authority asked the same by issuing show cause
notice or in the course of personal hearing. Regarding the gap between the

date of invoice and its cancellation, the adjudicating authority has not quoted

-any rule or law in his support. Also, in sub-para (5) of paragraph 3 of the

impugned order, the adjudicating authority shows difficulty to accept the fact
that the amount of money returned back was excluswely in relation to the
mvo:ces -Did~ he ask the appellants to clarlfy the issue with documentary
eVIdence? In the process of refund claim, onus to clarify all kinds of
amblgwty Tfalls on the shoulders of the claimant of the refund. So, the
appellants could have been asked to clarify the issue. Thus looking to the
above, 1find that the adJudlcatlng authorlty has kept many open loop holes

in the impugned order.

7. Also, going through the grounds of appeal, I find that the appellants

. have alleged that the adjudicating authority has neither issued any show

cause notice nor allotted them the opportunity of being heard in person. It
seems that the adjudicating authority was in a hurry to decide the case as
per his own choice and that is why he forgot to issue a show cause notice
and award the appellants the opportunity of personal hearing in contrast to
the principles’ of na_tural justice. This, I find, is a clear case of violation of
principles of natural justice. The adjudicating authority simply jumped to a

conclusion in absence of supporting evidence from the appellants. He should

have offered the appellants the opportunity of personal hearing to avoid

unnecessary allegation of injustice. This has converted the entire case into a
single way traffic where one party has all the easy access of the path and the
other party has been barred to even enter inside. When the department has
authorized him to perform the role of an adjudicating authority, he should
shun all kind of personal prejudice against the claimants and decide the

‘cases with an impartial attitude.

8. Therefore, looking to all the confusions, vagueness and allegations
enveloping the case, it becomes fit to remand back to the adjudicating
authority to verify it finally in light of my discussion held ig paragraphs 6 and
7. The adjudicating authority is further directed to treat the appellants as per

the clause mentioned in the principles of natural justice mentioned

paragraph 7 above and conclude the case with the help of %/erufme

documentary evidences. The appellants are also directed to proy @

aarasw

o
Yﬁn( m,,.

I



5 F.No.: V2(ST)120/Ahd-South/2018-19

-

possible assistance to the adjudicating authority in relation to the above

mentioned claim.

9.  3dieledl GaRT &or hr 915 3rdiel &1 MverT 3qted add & frar swar ¥

9. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD. >

To,

M/s. Vipul Waterproofers Pvt. Ltd.,

A;2, 3 Jay Appartment, Opp. Dev-20 Residency,
Azad Society Road, Ambawadi,

Ahmedabad-380 015.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The CommiSsioner, Central Tax, Ahmedabad-South.

3) The Dy./Asst. Commissioner, Central Tax, Div-VI, Ahmedabad-South.
4) The Asst. Commissioner (System), Central Tax, Hq., Ahmedabad-South.

\_7r Guard File.

6) P. A. File.
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